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MAY 18° 199Be.| : 


OPPFICE 


fib ye ie 


The ‘time heretofore: set eon! 

filing preliminary statenents 
expired on May 18the ‘On such — 
last mentioned date Gilliland 


Toppan filed the within dis- 


claimer,which seems to comply 


“with the requirements of para- 
graph 2 of Rule 107-° Inter-. 
_.. ference proceedings are -sus- 
 pénded,and the filés and ep 
“pers hereby transmit ted. toe 
thé pfimary examiner for. his 
ih sas Under Baia ‘eh : 


ay 21, ab 802. 
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UNITED STATES PATINT OLTICh. 


In the Matter of the 
INTERFERENCE declared between 
the application of GILLILAND 2 
} TOPPAN, Serial No. 842,875,filed 
March 6, 1890, and gthers. : 


| 
| 
dk erat. | 
| 


* 88 e8 oF 


Interference No. 15,092. 


a SUBIEOT-MATIER INVOLVED: The cor spation,with 


v 


ed to be released by a coin,and means okterated' by 
said mechanism to raise and lower the phonorraph~ary 


ote Mo 


a i a phonograph,of mechanism normally held “locked me 


HON. COMMISSIONER OF PATENT 
| SIR:- | 


“ef i WE, EZRA Te GILLILAND and FRANK W. TOPPAN, appli- 


}cants above named and parties to the above interference, do | 


i hereby aver that we have not claimed and do nowt claim in our 


i} 


‘above mentioned application the subject-matter in interfer- 
HI 


| 
| | 
1 ence as defined by the Patent Office in the above interfer~ | 
nence and we therefore request that our said application be 


Bi. ‘withdrawn from said interference 


ne 


the Said interference be dissolved; but what we do claim as 


# your invention is specifically set forth in the claims of our 


a. 
SA2id application. 


nT 


and for that purpose th 
| 


I Signed by the said EZRA T, Ai D, at Ati Girt Ca 
| 
b. boo Le on the ata day offre 1891. ‘ 


i In presence of,- 
it 


te) 


| Signed by oo Said FRANK W. TOPPAN, at a on ice Bian im oes 
; 


on the\weaty wk aay ot eS 1891. 


| 
| In presence of,- 
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UNTVED STATES: “PAGAHT OVFICH. 


In the Matter of the INTERFERE 


lo. 15092, Retween the arplica- 


“O, 342,375, filed March 6th.1390, 


tion of GILLILAND AND TOPPAN, Serial 
and others. $ 


SUBJECT 


nocraphsSe 


Hon. COMMISSIONER OF PATEUTS, 


Sirs 


Gilliland md Toppa, the applica: 


hancd, parties to the above interference hereby appecl to thi 
Comnissioner of Patents in Person from the decision of the 

Primary Exeminer refusing to srmt their 
the above interference and withdraw their above mentioned a 


plication therefrom, and the followin; are the 


peal amon; others: 


FIRST: That the MIxemine 


to dissolve the said interference 


4 


end circumstances disclosed by the Gillilcnd and Toppan 


application and the documeni filed by tiem in the above 


interference on May 138th. 1891. 


Attachments for Automatically Ope 
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SECOND: . That the Examiner has erred in refusing 
to srant the request of Gillilmd and toppan to withdraw 


their application from the above interference in view of 


the averments made by Gilliland and Yoppan in said docu 
ment filed May 18, 1881, that they have not claimed ana 
go not cleim in their said uplication the subject-matter 
in interference, and in view of the ‘eieine ticmselyes 


their said application. 


THIRD: That the Exeminer has cried in deciding 
that the said document of Gillilond and Toppen filed 


13, 1391, is unsuitable and inlcfinite. 


TOURTI: That the Examiner hes erred i 


my 
(on 
Oo 
Oo 
Legg 
ray) 
be 
ive) 


that the said document of Gilliland and Tovpan fi 
18, 1891, is "too indefinite to comely with the reoquire= 


ments of any one of the Rules of Practice." 


On March 6, 1890, Gillilmmda and Toppm, above naned, 
filed m application for Letters Patent on a joint invention 


of theirs, relating to Attachments for Automatically Overate 


ing Phonographs, and on the 20th day of July, 1890, an intcre 


ference was 


25 declared between thei: said application 


other pendin; application, said interference } 


and the proliminary statements 1}: 


S lave been duly filed therein; 


“wath an + Pig ’ c 
thereafter, on the 14th day of Lovember, 1890, anothcr inter- 
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forence was doclived between their said aprlication and others 


co 


said interference be ing No, 14,844, ané the preliminary state- 
ments have been 2uly filed thercin; thereafter on the li th 
day of December, 1890, another interference was declared be= 
tween their said application end others, said interferonce 
being Ifo. 14,914, and the preliminary statencnts liave been 
daly filed therein; nereafter, on the 14th day of Mareh, 
1U91, seven additional interferences were declared ke tween 
sneir said application and others, the said interfereness be= 
ing Nos. 15,092, 15,094, 15,095, 15,086, 15,0¢7, 15,0938 and 
15,099, including this interference, ond from whieh inter 
ferences Gillilmd and Toppm have asked to have their appli- 
cation withdramm, and for that purpose that the last mention- 
ed interferences be dissolved. 

Mmis, the Gilliland ond Toppan application is in- 
volved in eis separate contests, in three of which issue has 
been joined by the filing of the preliminary statements of the 
several parties contestant; in the romining seven ceases, 
however, Gilliland and Toppan are involved as claimants for 
Letters Patent on thoir specific concrete and distinct pate 
ghniable inventions of particular mechanisms for mtomatically 
operating Phonographs through the medium of a coin, with 
other applicants who claim broadly the same idea, but without 


regard to the particular mechanical construction or embodiment 


of that idea. The invention of Gillilm4d and Toppan is pate 


entable else it would not have been included in the interfer 


ences. (Lindsay vs. McDonourh, 0.G. June 9, 1891.) 
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(1) Do the claims of the Gilliland and Toppen application 


a> conflict with the issue as to their separate patentabil- 
3 ity? 

}- 

1 

™ (2) Does the fact that other applicants claim the subject~- 


matter of the issucs, which Giillilend ond Toppan do not 
Claim, bar Gilliland ond Toppan from receiving a patent 


for their separate and distinct concrete invention? 


v— 
- 
~ 
— 


Does the fact that Gilliland and Toppm heave claims for 


specific mechanism covered by the issucs interfere with 


7 


the visht of the claimants for the broader issues to rec= 


ceive a patent or patents therefor? 
Bie ; iRGhoihi bee belie that <) Inte: Vor 4 7 5 at ‘ 
; eSouming thay tle inve:?erenecs have been rroverly 


io 
Pt, 


declared ard that tne Gilliland end Tor;ar arplication stands 


related to the issues as svecies to genus (as to which see 


Di {> 
q “x parte Smith, 44 0, G. 1185, last colum), the question to 
Boe 

q 
a) je a : 
Fi be determined by Gillilmad and Toppan, under the ei rcuastances 
pa 


el 
S| above stated, is what are they to do to get out of the seven 


last mentioned intorferences into which the 
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“| tentionolly draged, although they heve not Claimed and do 
not claim in their said anplication the subjects=maticr ines 
volved in scid interferences; and they are especially desire 


a) a é + Boa pi bats ns : 
Re | ous of proceeding coviccily, so that they will; Protect to 


+ . 2 Boe) ~ 5 
themselves the veluable invention which they haye mad 
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tion which covers an excellent practical and efficient me~ 
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chanism, or apparatus, designed to be atvached to @ phonograph 


by moms of which a phonograph which normally remains inop- 


Ni erative, may be thrown into operation aficr the deposit of a 

i 

o suiteble coins ‘The mechanism which they have shom ard deo 
¥ sre 
‘iy 


seribed is all that they have claimed; they nave not claimd 


any one of the inventions thich are acfined by the iMxaminer 
in the declarations of the said seven interferences, and not 


having; cleimed said inventicns it would seem that there is 
f- 4 c 


po K TA 
/ 


nothing for thom to disclaim in the exes of relinquishing 


Sh of a present claim, and it scems only reasonable tha, afier 
SF 
aS an examination of their claims, it is foum that they do not 
Ft 

* cover the issues, and in addition, afte: Gillilowl and Toppan 


have made a separate, distinct md positivo averment that they 


Be have not claimed the issues and do not claim tiem, their ge 
i plication should be whthdrawn from the interferoneces, aia for 
bf 

Le. Fa 119 mat the interferonces should Le dissolved; 

re that pose that the i fervonces sho e dissolved; 


ecuted end filed the 


ra 


hanee, it ig that Gilliland and Toppan e> 
(d 
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mechenism, *kkkk the Gillilomd and ‘opp claims do, and 


while Gilliland and Toppan migit not be able to practice their 
invention, even if they should obtain a pave.t, without in- 
fringing, upon the patent of some one of the other interfering 
parties who may obtain a patent on the broad issues, yet that 
circumstance docs not affect the vight of Gilliland and Top- 
pan to have a patent issucd to them, wich vight does not de-= 
pend upon whether or not the device wuld infrinse some otner 
patent, concerning which question the Patent Office’ has nothe 
ing to do; but the right to a patens dues cepend upon the nov 
elty end utility of the particular mechanism or device for 
whieh a patent is solicited. It scems to be well esveblisiicd 
that it is not the function of the Patent Office to decide in 


aivance of the issue of patents the cucstion of infvingemcnt, 


ve 


end that its only proper furection is to Jc. eimine the qucs- 
tion of priority of invention between two or more applicents 


who claim substantially the same conerete invention. 


In view of the foregoing it is submitted thet the 


P 
' 
t , 
b 
b 
hi 
f 
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answer to cach of the questions above under Point I should be 


t 

is 
in the neretive amd the interferenecs should therefore be dise H 

f 
solved as there is no interference in fact with kha roference 

t 


~to the question of patentability, and the richts of Gilliland 


a a 


o 
¢c 
Cc 
ty 
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and Topran and the claimants for the bread issue 


cf 


separate patents for their separsic inventions, do not cou- 


Bist Cte 
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Tie document filed by Gilliland end Toppan herein on 


May 13th. 1891 is not unsuitable, indefinite or embissuous 


"disclaim"; no particular form or languare of disclaimer is 


required by the Rules of Practice. 


Le oeteiead =. eee <s [ “ass 


The Rules of Practice are promulsated to point out 
to parties seeking Leticrs Patcnt for inventions, the prac= 
tiee which is to be followed as far es possible in all cases; 
but as all rules which are made in advanee tp cover all fue 
ture contingencies, the rules regarding; the practice before - 
the Patent Office do not in some instances direct a method 
of procedure which, if ompjoyed, 
and indeed Pule 229 of the sect publis..ca in April 158 pro- 
vides 

"411 cases connected with the intricate and multi- 

"farious proceedings arising rrom the oiling of the Patent 
"Office, thich are not specially defined and pray idea for 
"in these rules, will be decided in accordance with tic mer= 
"its of each casc under tne authority of the Commissiom r}; 
"and such decision will be communicated to the interested 
"parties in writing" 
| en 5 4} * Hlanoac yA Ma ape t 4 4 ao a » ++ +4 
and In other places the iules state thet the procedure in the 
Patent Offiee shell follow the provcecdings which obtain in 
courts of equity. 

she document executed and filed by Gillileamd and 
Zopypan herein avi in each cf the interferences above referred 
to, is in larguarge as foil 

> ~ r 34 ar, eer oO WSs 


* et 


hve Trey ies hy ey s45 " ras ; = c] 
we, 2Ya +e Gallrland and Frank VW. top: om, -aprii- 
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Yeonts above named end parvics tc the avove interference, do 
iereby aver thet we have not claimed and co not claim in 
“our above mentioned application the subjectemavter in ine 


2 ah 


Yiorference as defined by the Petent Office in the above 
Yinterference and we therefore reoucst that our seid eprlie- 
"eation be. withirewn from scid interferonec and for that 


“purpose that the said interfercnce be dissolved; but what 


two do claim as our invention is specifically set forth in 
“the claims of our seid sevoniions § a//(lecoon | 


end this document is.a proper statoment to be filed vmier the 
circumstances in these interfercenccse 
As sbove stated, Gillilend and ‘opp do not claim 

she broad issues in interference, but havin; becn ineluded in 
the interferences, it is but just that they siiould set theme 
selves right before the Patent Office and specifically aver 
thet fact with a view to sctting out of the inte»fereneey< 
but savings to themselves their precise invention, they then 
state that what they do claim es ti:eir separate and distinct 
invention is specifically set forth iv. t!icir erplication. 
The document filed by them is 1 disclaimer in effect mdin 
terms cven if it does not contain the word "disclaim". We 
fing the word "disclaim" to be defined in standard dictionar= 

(Webster and Stormonth) to mean "Jo relinquish or to deny 
haviny a claim; to reject all claim to." Certainly the 
poner filed by Gilliland and Toppan relinqui she s all claim 


(i 


La) 


they eve made any claim) to the brood issnes and denies 
O11 claim to them and hence is in fect a disecleimer. 

“he Exeminer of Interferences referred this docue 
ment to the Primary Examiner, wit! the endorsement that it 


"seems _ tO comply with the requirements of paracreph 2 of Rule 


ae 


Raymond R. Wile 
Research Library 


< « . 5 _— Sar ; - nws ter + 
107," which is the ivlée thet was promulecated to apply to 


cases substantially like the intorferences in question, am 
was pefore the applicants at the time tiey prepared ani filed 
the paper in thich they request shat tie iseerferences be dis 
solved; and the above document filed by thom is not in con= 


flict with its provisions, but was prepared with a belief that 


it was in compliance with every provision of the vules and 


the law. The first part of the rule provides that 
"an apvlicant involved in an Inten?crence may x x x 
"hDefore the date fixed for the filine of his preliminary 
"siatement, in order to avoid the contimayce of the in- 
: ‘ 


*"terfeconce, disclaim under his om signat 


“iwo witnesses, the invention of the particular matter in 

"issue bub upon suc i disclaines and bie cancellation of any | 

oe 13 ee at Be interfering matier, judzsment shall 3 

"bo rendered azainst him, and a cory of the diseleice ry shall } 

"be iiadiind in, and form palit of, his specification.”® ; 
| t 


Lut this portion of the iuic does not ayyly in those inter~ 


ferences, cince none of Gilliland end Yoppan"s claims cever 


; : - - i 
om ae aes = . gp + de exam Sirsa amie 
bhe ISSUES In My One OL wie Anveliercnecss. 


The second part of that rujie:;.ovides for a differ 
ent state of affairs, od is as follows: 


"But if the interference shali have been declared be- 
"tween an apviicetion having a scneric claim and one h 


BY 


"ea subordinate specific claim, the applicant makin; the 


"specific claim may disclaim the wetter in issue, as herec-= 
“inbefore provided, without cancclling his clcin*® 


That portion of the vale seoms to point cut the riopor prace 


tice in cas¢s like these interfercnecs, whem a person mking 


the specific claim desires to get rid of the interference, and 
the phrase "may disclaim, as hereinbefore provided" moans 


that such applicant my “disclaim under his om signature ate 


“tested by tvo witnesses, the invention of the particular 
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pies 


— sii: aetna alone 


"matter in issuepiasthet is, it refexg. the, applicant to the 


first pert of the iwle which divects him what 10 do to set 


out of the interference, i.e. to distlaim= and then how a 


mei 


document Piled to effect the disclaimer shall be executed; 
but novhere does the last pait of the iule say that such dise 
clairer shall be embodied in, and form part of, the appli- 


eart's specification. However this may be, I do not find that 


the rules require thet an applicant or his attorney should 
file with every docurent a statement concurrently therewith 
that such document is filed to comply wit! the provisions of 


any specific rile, end whether or not the rarer referred to 


ani filed by Gillilma and Toppan is in form just exectly as 


in an attempt to comply with the lest pers cf rule 107, scams ' 
to be imveterial so far es these cases are concerned, if the 


parer filed by Cilliland end Torpan is a tocument which clear- 


ly subserves every purpose of what is technically mom as a 


disclaimer under rule 107. While, tnerefore, the payer filed 


by Gilliland and Yor pen may not be in the exact form as is 
“recommended” (Rules of Practice, p. 5, Memo. of Commissioner 
Hall) to be followed by the Rules of Practice and as contcinge 


ed in the Appendix to the Rules, neverthsless, the result is 


Just the sane in that it is clear that Gillilaw’ arsl Tonpan 


have not made ony claim iin their rlicstion to 4he 


nm erplicetion + inventions 


“, 


as “dofine? in the issues mid do not mre envy elodin the re 


and this is the only conelusion that ean arise from the filing 
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ea 


of a disclaimer, which would in lancucre follow the form set 


out on pase 77 of the printed rules. Whether or not the docu 
‘ 

ment which is filed to effect this result does or does not 

contain tho word “discleim", so lons as the meaning is clear 

ani it does not conflict with any substantial provision regu= 

lating the granting of patents, the pice tea before the Patcnt 

Office or the rules and principles of justice md equity, it 

should be held sufficient; .and it is submitted that the paper 

filed is not indefinite or am 


uous in eny dosgrec, since 1ts 


languase is most positive and the avermats made therein can 


he 
I 


leave no doubt as to the memin; or intention of the 


The Exeminer has refused to dissvlve the interfere 
ences and withdraw the Gillilmd and Toppm application there= 


o- 


from, as requestc%, for the reasons: tiat he considers the 


sANnA C29 aA : fa w a eG ae | oe aS ates es Fi 

paper filed *unsuitavle" (not illegcl); that it "appears to 

he x aeae st) 4"¢ 55 n «9 * es i rm 5 + ny i ae 
SSC OLS ~C Of &.MOtien for the digso lu= 


vion of the interferences under rule luz" (ard this I presume 
beceuse a requcst to dissolve the intoifverences was included 


in the statement which anounts to nothin: more than asking the 


Office to do some thins } 


gets & oe ie 7 5 4 
e Well Cid, umler the eliieumstances, it 


a 


should 40); becouse a copy of the disclaimer (so-esllei) was 


not forvarded to be embodied in, and form part of, the sveci- 


fication; and because the paper is allercd to be indefinite. 


As before stuted, the lest poit of yale 107%, which 


only ecm aprly if any rule docs apply +o theso euses, does not 


‘require that a disclaimer shall be embodied in the spe cifica= 


Lae 


Raymond R. Wile 
Research Library 


vga 


Lora claim 


hit if the Gommissioner is of opinion that, under the 
circumstances, the aprlicants chovla meke end exccute dis= 
claimers in S erehaes embodying preciscly oll the issues in the 
interferences, notwithstanding that the applicants have not 
end do not claim tiiem, and have so elreedy specifically state 
ed, and that such disclaimers shall be embodied in, and form 
part of, the specification, Gilliland and Yoppan respectfully 
request instruction as to what such disclaimers shall contain 
unger"in accordance with the merits of these cases" Rule 229, 


above referred to, for it seems certainly to be ea greathard- 


shipnto veouire Cilliland and Topyan to disclaim in thei 


~ 


> spece= 


+ 


ificetion in lancuagse as follows: "Ve do not disclaim" etc. 


fab 


etec., seven different times scriatim the language of the is~ 
sues in the seven interferences. iow far such seven separate 
disclaimers in the srnecification would injure or affect Gilli- 
lem and Topran's rights @s the inventurs of their veluable 
invention,:as specifically pointed out in their clains,. and 
Limit, modify or chanr;e the score ov co struction of those 
claims hereaficr, should a patent ve srented them, it is ime 
con be advenced for reqmiirine m epvlieon. for a patent who 
hag conplicd with all the statutes of the United Staves and 
the Rules of Practice of the Patent Office to disclaim in his 
specification one, two, snd scven times seven separate subjecs 


matter of invention, which, upon an exemination of his claims, 


is apvarent on the face of them that he doos not and has not 
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cloimed, thereby creating oa. unnecessary incon ruliy on wie 


” face of the patont when «ranted which memifestly would result 


Ny in great hardship so she patentec. It mov be-esked,= why 

. mi a ; 

‘ some one general discluimer is nov formdleted to embody the 

de : : j 
44 re f 


~ subjecteenatter of the issues and ineoryorate that in the Gil~ 


= Lilend ana Toppan specification (if it is vieht and just that 


wa any disclaimer should be embodied in the svecification of 
a 
fie this application at all}; in reply to thet I would say chat it 
nag 
ae would seem +0 be e sufficient reason for tie almost inpossi- 
| Ales 


a pility of framing such a disclaimer, thet the Pateni Office 


n these interferences nas itself foumd it sxecessery to sab= 


bee 


a divide the issues in as many different counts as there are 

f 

al 
PS interferences end more besides; whereas, if the contrary were 
it yf _ eds : + 5 4 
| feasible, onc broad issue would have been framed, av least it 


is sO believed, which would include all the applications 


that have >een involved in the many interferences relating to 
this subject. 
Finally, it. is submitiéed 
{a) thet the claims of tho Cillilaend end Yorpym applieg 


cation do not cover the broad issues as defined by the Patent 


a ffice in the several inteiferences; 


4 

a . if as oy . ne i Rite ‘ s + 4 Pvaiess 

| (b) that the claims of the Gillilind md Yoppen appli-e 
cation do not conflict with the issucs herein as +o their 


separate patentability 


(c) thet the fact that otner partics claim the broad 


subjectsematier of the issucs, which Gillilend and Toppan do 


not claim, does not bar Gilliland and Toppan from receiving a 
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patent, for thopseparate and distinet concrete invention} 

(id). that the Pact that sillilena and Toppan have cleims 
for specific mechanism covered by the issues does not intere 
fore with the right of the claimants for the broader issues 
to receive separate patents therefor, ‘ 

(6) that the rules of Practice do not remuire that y Bea 
interferences between applications containing seneric and 
specific claims the party claiming the specific invention 
shall file a disclaimer in my particular language 

(f) that the ink bat of iule 107 does not prescribe 
thot an applicant claiming the specific invention md filing 
a disclsimor of the broader invention shall embody such dise 
claimer in his specification; 

(g) ‘that the paper filed by Gilliland and Toppa: herein 
on the luoth day of May, 1891, above refesred to, is in sub 
stantial complience with the Rales of Practice am is not con= 
trary to 01 :in cOntraveriion of ay of said rules; 

(nh) that the said paper is a papor hich is not ambigu- 
ous or imefinite; 

(i) is a paper which clearly and positively sets forth 


the intention of Gilliland and Topran; is a paper which cleare 


eleimed and do not claim the invention in-issuc in the several 


- 


nHECLL CYenéce's; 
(j) ais a paver which amounts to ¢ disclaimer in inten= 
tion ani effect, if not in precise lan-ware; 


(k) is a pepor which it. was right end just for Gillilend 


r 
t 
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therein contained should be sreme$d and the application of. 


Gillilma and Topren should be wWit’-lrevm Prom ‘the said inter= 


Hee 


ferences awd the interferences should for that purpose de >». 


Aissolved. 
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UNITED STATES PATENT OFFICE. 


In the Matter of the INTERFERENCE + 

No. 1509. between the applica- fee of Bo Mane Pine ae 
ed ‘ if es 

tion of GILLILAND AND TOPPAN,Serial: /c.enycece te Og erst 


No. 342,875, filed March 6th, 1890, 


and others. 


SUBJECT: Attachments for Automatically Operating Phonosraphs. 


Hone Commissioner of Patents, 
Sirs 
I desire to submit the following memorandum as 


supplemental to the brief heretofore submitted on this appeal: 


In view of the sworn statement of Gilliland and Toppan 
filed by them on May 18th,1891, that they have not claimed in 
their said application involved in this Interference and do 
not claim the subject-matter of the issue as defined by the 
Patent Office (not dc pendtvens however, thereby to waive their 
rights to their separate specific concrete invention as claim~ 
ed in their application) the Interference should be dissolved 
since so far as their application is concerned,there is no 
question of priority to be determined unless there is another 
application pending covering their precise invention. If how 
ever the Commissioner is of opinion that notwithstanding the 
applicants make no claim to the broad inventions of the issueg 
a disclaimer should be embodied in their specification, then 


after the Interference has been dissolved the applivation can 
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be held wntil a satisfactory disclaimer is formulated and in- 


corporated into the specification; and this practice is one 
that is believed to be right end proper %o be followed in 


these cases and one which is not new to the Office and was 


authorized to be pursued by Acting Comnissioner Doolittle in 
the case of Laverty vs. Flagg, reported in 16 0G. 1141. 


Respectfully submitted, 
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—— 
~~, 


~~ 
Attorney for Gilliland and Toppan. 


New York July 7th, 1891. 
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July 10, 1891. ~ Meee Las MBs. Ba 


Ue eS. Patent Office. 


Keller v. Ott ve. Conyngton and Conyngton v. Gilliland and 
Toppan v. Gilman. 


Coin Operated Phonograph. 


Petitione 


Applications of A. K. Keller filed February 14, 1891, No. 381,404, 
and January 31, 1891, No. 379,324. ‘ 

Application of J. F. Ott filed December 29, 1890, No. 376,057. 

Application of H. Re & Te Conyngton filed October 6, 1590, No. 
367,204. 

Application of Gilliland & Toppan filed March 6, 1890, No. $42,875. 

Application of W. H. Gilman filed February 8, 1890, No. 359,762. 


Messrs. Redding & Kiddle and Foster & Freeman for Kellere 

Messrs.- Dyer & Seely for Ott. 

Mr. F.-Le Browne for Conyngtone ; 

Messrs. A. We Kiddle, and Foster & Freeman for Gilliland & Toppan. 
Messrse C. A Shaw & Coe, and F. C. Somes for Gilman. 


This is in the nature of a petition filed by Gilliland 
and Toppan taken from the decision of the primary examiner, re-= 
fusing to dissolve the interference upon the ground that the eres 
hereinafter quoted does not amount to a disclaimer wnder the pro- 
visions of Rule 107. 

The argument on petition assumes that the interfer- 
ence issue is only related to the claims of Gilliland ia topian 


as genus to species. The examiner does not deny the correctness 


of this assump tion. 


Not wishing to contest the interference, Gilliland and 
Toppan have filed the following paper, which they say is a dis- 


claimer under the provisions of Rule 107: 
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"“SUBJECT-MATTER INVOLVED: The combination, with a phono- 
graph, of mechanism normally held locked adapted to be re- 
leased by a coin; and means operated by said mechanism to 

_Yraise and lower the phonograph-arme 


"HON. COMMISSIONER OF PATENTS, 
SIR: - 


WE, EZRA T. GILLILAND and FRANK W. TOPPAN, 
applicants above named and parties to the above interference, 
do hereby aver that we have not claimed and do not claim in 
our above mentioned application the subject-matter in inter- 
ference as defined by the Patmt Office in the above interfer- 
ence and we therefore request that our said application be 
Withdrawn from said interference and for that purpose that tne 
said interference be dissolved; but what we do claim as our 
invention is specifically set forth in the claims of our said 
application." 


The examiner objects to this so-called disclaimer as 
being indefinite and “expressed more in the nature of a motion to 


dissolve wnder Rule 122," and declines to dissolve the interfer- 


PRS ee MERE ee 


ence. 
I am of the opinion that the examiner's objections are i 
well-taken. Rule 107 provides that the “disclaimer shall be em- 
bodied in and form part of his specification." It must beheld 
that this provision applies to the whole rule and not to any par- 
ticular part of ite Form No. 28, in the Appendix to the Rules of 
Practice gives one form of words that is sufficient. In any case, 
an amenagnent must be furnished for incorporation into the specifi- 
cation, and that anmmdment must either be signed by the inventor 
and two witnesses, or must be accompanied by a paper substantially 
like Form 28. Furthermore, the rule specifically says that the 
examiner shall not dissolve the interference, wnless the disclaimer 
filed is suitable to the case. In other words, the filing of a 
suitable disclaimer is an indispensable prerequisite to the dis- ° 
solution of the interferences. The sworn statement of the inven- 


tor or inventors that they "have not claimed and do not claim" the 
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subject-matter in interference is not sufficient. 

Notwithstanding this statement the application may still 
contain the alleged interfering subj ect-matter, which, as above 
stated, is assumed to be specific to the issue. 

“3 The question whether an interference does, or does not, 
exist is a matter to bSdeliermined by the office and not by the 


mere statement of an applicant like that set forth above. 


The decision of the examiner is affirmed. 


Acting Conmissioner. 


July 30, 1891. 
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‘Washington, D. C., -..... May .3va............, 189: Bs, 
IN RE INTERFERENCE 


Keller v. Gilliland & Toppan . No. 15,092. 


z 


M, \ Before the Examiner of Interferences. 


Gilman. \ 
Coin Operated Phonograph. 


A. K.Keller, C/o VM. Dorsey, # 918 F. Fivs City. 
Gilliland & Toppan, C/o V.M.Dorsey, # 915 F. St., City. 


We H. Gilman, C/o F.C.Somes, City. 


On the 5th day of April, 1892, the primary examiner upon 
his own motion dissolved this interference, and such decision 
having become final, it is ordered that the same be spread upon 
the interference records and the application papers of the respect~ 


ive parties be forthwith transmitted: to the primary examiner. 


JRE b- 5 


t habs ALA gel Dpatiee 2 - ‘ 
‘ ae la Oy Pah Tey WOE otsssitsbr ia Lan te 


Al conunmivations shautil te addressed to f } G \e 


te Nr aaa ge DEPARTMENT OF Tt INTERIOR, Dice 


Duplicates 


(Vbgsttted es lid Gu “evo Cy 


Washington, De Ce, ie Sl, 1891. 


IN the matter of the 


interference of 
Keller vse Anthony Petitione 
vse Ashwell et al 9 in, 


Case pe 


You are hereby informed that the decision of the Acting 
Commissioner, on the above petition is as cuneate 

"Tor reasons set forth in the decision of even date here= 
“with rendered in the interference, entitled Keller ve Ott ve Con= 
"ynrton and Conynzton ve Gilliland and Toppan ve Gilman, Noe15,092, 
"the decision of the examiner is affirmede" 

By direction of the Conmissioner, 


al 


Very res Be 


Lipid si Yee 
(se ef Clark. 


Gilliland & Toppan, 


Yo Toster & Freeman, 


